
STATE OF NEW YORK
STATE TAX COMMISSION

In the MatLer of the pet i t ion

o f

Ciro Graziano

d/bla Foodway Market

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

AFFIDAVIT OF MAIIING

Stat.e of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of August,  1980, he served the within not ice of Decision by mai l  upon

Cito Graziano, d/b/a Foodway Market,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Ciro Graziano
d/b/a Foodway Market
1050 Mast ic Rd.
Mast ic ,  NY 11950

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service rrr i th in the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

6 th  day  o f  August ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of August,  1980, he served the within not ice of Decision by mai l  upon

Frank A1tobel lo the representaLive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. Frank Altobello
c/o creg McGrath
446 Ylerrick Rd.
Rockvi l le Centre,  Ny 11570

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive o

Sworn to before me this

6 th  day  o f  August ,  1980.

e  pe t i t ioner .



STATE OF NEW YORK
STATE TAX COMMISSION

ALB.ANY, NEW YORK 122?7

August  6 ,  1980

Ciro Graziano
d/bla Foodway Market
1050 Mast ic  Rd.
M a s t i c ,  N Y  1 1 9 5 0

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nolil exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 &. 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be cormenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the compuLation of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6?40

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Frank Altobel lo
c/o Greg McGrath
446 llerxi-ck Rd.
Rockv i l le  Cent re ,  NY 11570
Taxing Bureau' s Representat ive



sTHm oF len Y|tRr(

amffi mt( oc!,!fissrcL

In tJte !0atts of thg DstttJqr

of

CINO GRAZIA}O
dtb/a

rDOD}Hr }4B6ET

for revlricn erf a Detemrlnatisr q fs Mr-trt
of Sal.es ard Uss la:B urd€r Artlclog 28 ant
29 oE Ub !u. Iar for the Ferioil inlrg 1, 1972
tlmolgh f'ohruaqr 28, 1976.

IEISIfl

p€filtlsnr, cl$o eazlarp dfb/a rudday llrrlcet, 1050 lhrttc FS,
'  ' .  . . ;

l4aatl.c, l&rtr Yck II950, filed a petlticr fc rewl.gi,cr of a Amr$atlqr *, .

fc refunl of sa.l€s ard un tales urdor nrt&fes 28 ard 29 of tlE b( Iav fc

the pslod June l, J.972 tlrorgh fUtruary 28t L976 (F{to I{b. 20613). , l,

. A slmll clairs tloarlry rsas held befce Arthrr Jotnecrr dfiqf'

at tho offtes of ttrc State l[b,x OmqLeslanr 1\ro tffild Grt€r' l{at Ylrk r., 
t 

,,,,,

Irlelr Yqk, on lhrctr I8r 1980 at 10145 A.M. Eetitlon€r apeard bf fank

Alebello, PA. llbe Ardlt ulvtglan appearea by nalph ,J. \lbodrlor ry. (fffk

Iatitt, Esq., o,f ouneel).

ISSTTE

I.ftet&€r tlp Ad.it Divisitrr prqerly dqErdnd ddttiqlal 
ry

ale ercur petl.ttarc fq ttp perioil Jlrrle l, 1972 tlrqryh Ibhuarlr 28r

al}orlGr tr FAgr

1. Fetittqrear, Ciro fr iarp dtb/a fOoaway lhrkst, c6nratet a gmocryf

deLicateesen arrl trrtcfrelr strry locatd at 1050 Uastic trbad, lthsLtc, likirl Yoe*.

Peti:ions oeened a seocrrl l.ocatl"cr in Septsr&ar 1973 at f'fttauk IItSlcy;

Eroolctrarrcnr NEw York.
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2. Or $e[tsreer 20, Lg77 aE the rsanlt of an adlt, tlp Ad.lt u[1r$lcr ' ,

lssued a trbti,ce of Deteninati.sr ard Enarrl fc'nalacrrt of 8ate8 anf, tlce natlas

nle aqaj$sb p€tftlw fc ttn pcriod ,l\rn6 1, 1972 ttmrgh fetruagy 28, LE76

fc tates due of $191805.73r plus pmalty ard inteo:est d $11' A!r2.25t fic a

total of $30,897.99.

3. Fetitioru excuteil cmsents entsdirrg tln tln urltldn ntd"etr b

lssue an asBoETEt of, salse arrl use tex to f[rtffi 
.200 L9|f-. ; 

l, , 
'. ,

4. Gr adlt, the Alrdtt DlvLsior fqrd tlrat gaoeg galee rsAA fn

petitice's day book rse $2V7r878.22 gatn than salos rqcrrtd * ..1"" 
-

tax retusls fll€d fcor tlre periods at issro. ediltfoaltyr lrrrrdraees fnm tln

day book rcre srbEtanttaily h&fu tha1 rgedUT qr Feileral 
T 

ta< qgqlry;

1*te Aldit Divlejsr detcrnrired that pettticrers tobal Ftrrchnles of rcFa**

fc resale for the ddit perid we $1139?1865.54. Pructlas iJtrrotes tm .

analyzeCl fc the nsrttrs of, i{Frtl arrl !rhy, L975 !{hlch d.tsclo#f tfp foff*frry

-es ard t}te percentaEe of total grctrases fc eactr cat€guys

bcr 5.4 peroent, soda 3.7 percent, eandy 2.2 perroent, o1o" .d prqsglg,

cigarettes 9.8 pelnoent, ard mls€lJ"Ermrs 3.4 1reerrt. A mrlo4r Et, Ea
' :

Perfld fs each of the fqring eateqEles lhlch re\rbald ? mfgt$ad,' i,

a\rerq9 rarlcrp of 38,7 peroent. llhis nrarlorp me rearo{ to 35 to give

qreicleoratlqr to tt€rns perlodlaalry gold at t-oduod lrloes. [re abotm teiabls

peroentages ard the nnrh.rp of 35 peroerrt rrerc atrplld to etal trrrctras€ afte!.

af:s*irg for piLEeage arrl an imr€rrtory lrseasa r.lir1ch resrltd in taxabls
. ' : .

saL€s of $427,485.14. prepreit fod eale6 af $59?149.19 u1q etmlrd 
:

basd on an obssrlatlqr teat ffirctecl sr Jlre 23, Jtg77 ard rcre ocr$fud sltb

oth taxabls sal"es to azlve at auetted tamble aales of $4861634.33. Ftltfutg

reported taxable aaf.es of $20Lr92L.7g fc ttp sam pertd, LeavlJg 
"fi,d-.l

taxable sales of 92841712.54 ard tarr drn ttwr of $19180$:73.
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5. petl"tlornrrs reffitls did not, rcflest ths emct ernt of j.ts talabllr

eales G lts Ea.Les ta:<. :

6. Fetitlmer ontelded that t}re hrsines ms Lmtd ln a aren

resort area arrl, as srctr, the Adlt Divislrrrrs &Bellrratlsl teat de dlrlng
. i

rIrc ms rnt rtSreeortatlve of hts rrmnnl saLes of ta*ahle fod itsg . 
'

7 - the adit Dtvislsr ar$d that totar sales ql tl. dalr of tts dgarratton

test YEe ocrparea rdth eales on otter lftnrdays dr,rlrry tfn lnar rry{ slp;dd tp

substanLial dirfsele.

8. Petitioler argtd that tlE marlarp sr beer oryrtacl by Ut 1141t 
-t, t 

"

Divt-elpn l€a Qle{tsive in that he sold &$startiaffy me of Sctrnldtrg tser ;

tdrlah lras a lor narlo6r.

o 'r!E A.ratit Divisiclt! narkrp test r iards of btr.adJ a 5

7.t 
iE eudtt Dlvislclt! toart{rlr tast srrtden:d all b

oi t*fght"d aooqdixg to tl€ g,:aftfry Slrchased. 

-r 
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/ 10. FetJ-tLos srteEdd thet ttn Adlt Dlvlsl.qr strodd t1amr pq'-f66*dl l
, ,

a ocplete aldit fc tlre ttre lear peiod ratlsr ttran psirg test pclds.
. t ,  /

t' LL. Fetttiors offd, rp gubstantlal enldere b B}EH tllat tb Ad,ltI

,pvlstcrrg datennrirrxrUion ms ire?ect. 
' 

_, ;
I
!  -  : . ,
t QggIXSIClls OF ISW

' t  |  
. - !  a L ^  r - - r r r{ A. rhat the AdJ.t ntvklgr p&Ee€rly detcrili$eit atrttlonal sales tarcr

dqe fran pet{ticnr basd Gt ntch lnfq:natisr aa ve€ arnitabLs, J.n aood_ i . : l

B. rhat t}r8 ryp$.catsm of ctro @aalarp dh/a tbodnry t6166t rs asrta
- - - r 'ard tle t.*rttoe of DetanainatLqr ard Dernard fc palrwrt of salg ard IF rbres

Dle {esud s€t>t6ec 20, j&77 ls zuetalned.

DAIED: Albanyl !,tcnr york
IriC C ,6 '!gEO
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