STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of

Ciro Graziano :

d/b/a Foodway Market AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 6/1/72-2/28/76.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
6th day of August, 1980, he served the within notice of Decision by mail upon
Ciro Graziano, d/b/a Foodway Market, the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
follows:

Ciro Graziano
d/b/a Foodway Market
1050 Mastic Rd.
Mastic, NY 11950
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this
6th day of August, 1980. /.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of

Ciro Graziano :

d/b/a Foodway Market AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 6/1/72-2/28/76.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
6th day of August, 1980, he served the within notice of Decision by mail upon
Frank Altobello the representative of the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as follows:

Mr. Frank Altobello

c/o Greg McGrath

446 Merrick Rd.

Rockville Centre, NY 11570

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the pet

itioner.
Sworn to before me this ’/4£’7L//?,//4¢¢77r
6th day of August, 1980. )
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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

August 6, 1980

Ciro Graziano

d/b/a Foodway Market
1050 Mastic Rd.
Mastic, NY 11950

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Frank Altobello
c/o Greg McGrath
446 Merrick Rd.
Rockville Centre, NY 11570
Taxing Bureau's Representative



STATE OF NEW YORK
STATE TAX COMMISSION

~In the Matter of the Petition T
y of » . 3
d/b/a R . DECISION

(2]

FOODWAY MARKET

far Revision of a Determination or for Refund ~ ¢ - e
of Sales and Use Taxes under Articles 28 and ~
29 of the Tax Law for the Period June 1, 1972
thrm«;hFetruaryzs, 1976. '

1)

Petitimm, Ciro Graziano d/b/a Fbodway mrket, 1050 Mutic mad o
Mastic, New York 11950, filed a petition for mviswn of a detemimtim m

farrefmﬂofsalesardusetmtesmﬂermicleszaaxﬁmoftmmmfm‘ |

the period June 1, 1972 through February 28, 1976 (File No. 20643)
Amllclam\shearhmgwasheldbeforeArﬂmrJohxsm, Haaringofﬁp&
at the offices of the State Tax Camssion, Tvo World Center, New York, *
‘New Yosrk, on March 18, 1980 at 10:45 A.M. Petitimm appeared by h'ank .
Altobello, PA. The Audit Division appeared by Ralph J. Vecchio, Esq. (Frank ‘
levitt, Esq., of counsel). - ‘
ISSUE
; Whether the Audit Division properly debermimd &ditlcmal sales taum
due from petitioner for the period June 1, 1972 through Fe!:ruary 28, 1976.

FINDINGS OF FACT

1. Petitioner, Ciro Graziano d/b/a Foodway Market, operated a grocery,
delicatéssen and butcher shop located at 1050 Mastic Foad, Mastic, New York.
Petitioner opened a second location in Septembar 1973 at Montauk Highwey,
Broddmvm, New York. |
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2. On September 20, 1977 as the result of an audit, the Audit Divinim v‘,j A
issuedabbticeofDetemumtimarﬁDaumﬂfomPaynentofSalesaﬂHsehxes
Due against petitioner for the period June 1, 1972 ttn:ough Felruary 28, 1976 :
for taxes due of $19,805.73, plus penalty and interest of $11,092 2, fora |
total of $30,897.99. | | .

3. Petitioner executed consents extending the time within which to
'issueanassessnentof salesaxﬂusetaxtoSeptexm 20, 1977. A

4. On audit, the Audit Division found that gross salesracurdedin
petitioner's day book were $207 878.22 greater than sales repa:tad on sales
tax returns £iled far the periods at issue. Additionally, purchases frautha
daybookvmembstantiaﬂyhigherttmnrmtedmkderalhmmreum
The Audit Division determined that petitioner's total purchaaes of mclmdise
for resale for the audit perJ.od were $1,397, 865. 54. Purdxase invoioes wm.'e
analyzed for the months of Aprril and May, 1975 which disc]osed the following
taxable categeries and the percentage of total purchases for each catsgcry:
beer 6.4 percent, soda 3.7 percent, candy 2.2 percent, cigars .4 percent,
‘cigarettes 9.8 percent, and miscellanecus 3.4 peu:cent. A markup test was
performed for each of the foregoing categories which m a weighted = ,
average markup of 38.7 peromﬁ. This markup was reduced to 35 percent "tblgivve
consideration to items periodically sold agmam prices. ‘The above ‘taxable |
'percentages and the markup of 35 percent were applied to totalpurchases aftm:'“.
allowing forpilferagé and an lnventory increase which resulted in tmcable | |
sales of $427,485.14. Taxable prepared food sales of $59,149.19 were detacmmea
basedonanobservatimtestom&mtedmmn,mﬂarﬂmremimdwith :
other taxable sales to arrive at audited taable sales of $486,634 33. Peﬂtiam e
reported taxable sales of $201,921.79 for the same period, leaving aaamam |
taxable sales of $284 712.54 and tax due tharaon of $19 805.73.

".‘
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5. Petitioner's records did not reflect the exact amownt of its table . -
sales or its sales tax. e T

6. Petitioner contended that the business was located in aumr B

~ resort area and, as such, the Audit Division's obaa.vatim test made during

June was not representative of his namal sales of taxable food items.

7. meALﬁitDivisim&rguedthattotalsalesmthedayofitsobsmraﬁm
testwerecmparedwithsalesmoﬂmﬂumsdaysdwhgﬂayaaranddmadm
substantial difference. » - ‘5,;1

8. Petitioner argued that the markup on beer caap.ttgd by the I\udit S
Division was excessive in that he sold substantially more of Scl'ln.’tdt's haer { B -
which has a low markup. | o

9. 'meAudltDlvisicnamarlmptestcansideredalltraxﬂsofbeermd
was weightad according to the quantity purchased. ‘ . o ' t :

7 )
| / © 10. Petitioner cmtmiea umtﬂthnivisimmmmmm-,'f
/ o

/ a camplete audit for the thwree year period rather than using test pariods _
/ 11. petitioner offered no substantial avida'ce to show that the mﬂit :
/qivision's determination was incorrect. |
,.!,/ | CONCTUSIONS OF LAW
/ A. That the Audit Division properly determined additional sales taxes
duefranpetitimerbasedmmchinfomationaswasavailable inacoon:dm
1with section 1138(a) Of the Tax Law.
B. Ihattheapplicatimofciro&'aziamd/b/amodwaymmisduued
'mﬂueuoticeofnetexmimdmmmmfompamtofsuesmmm
Due issued September 20, 1977 is sustained.

DATED: Albany, New York  SfATE TAX COMMISSION
J5061980 S /, K '
lé/// IAS

COMMISSIONER
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